
CIVICS AND CITIZENSHIP 9

UNIT 2.1

The court system

Laws and the courts
All societies must have laws to function properly. 
Without them, we would live in chaos. Laws are 
rules which everyone must follow every day in order 
to keep people safe and maintain social order. Our 
laws in Australia are made by our federal and state 
parliaments, but it is the courts that apply these laws, 
putting them into practice. 

There are two different types of laws: criminal laws 
and civil laws. Criminal laws relate to protecting our 
society from crimes such as murder, theft and assault. 
Civil laws involve arguments between people—for 
example, disputes over property or unpaid fines. 

Australia’s legal system
Our legal system was formed when Federation 
occurred in 1901. The six self-governing colonies 
were joined together under one government by the 
document called the Constitution, which also  
formed the foundation of our legal system by 
establishing our courts. 

The legal system used in Australia is called an 
adversary system of law. This means that two 
opposing sides (or adversaries) in a dispute or case 
have control of their case by presenting their own 
arguments and evidence and examining witnesses 

when necessary. The final decision is then left up 
to a judge or magistrate, or a jury. The judge or jury 
is supposed to remain neutral throughout the trial 
process. This means that they cannot have any biases 
or prejudices towards the people involved in the case 
and must make a decision based only on the evidence 
presented. Another feature of the adversary system of 
law is that each party should have legal personnel who 
have equal ability and expertise in court so that each 
party is fairly represented and supported. 

Australia’s court system
Courts are places that have the power to deliver 
judgement (usually by judges or juries) on criminal 
and civil cases, according to the rule of law. There are 
many different types of courts, each one dealing with 
specific types of cases. Some courts are able to hear 
both civil and criminal cases while others focus on 
only one or the other type. 

There are two main types of courts in Australia: state  
and territory courts, which have been established 
by each state or territory, and federal courts, which 
have been established under Commonwealth laws. 
The structures of all the state and territory courts in 
Australia differ slightly from one state or territory to 
another as the different jurisdictions have their own 
laws and therefore their own unique court systems. 

The hierarchy of federal courts
The courts in Australia are structured according to 
a hierarchy, or in levels of importance, meaning 
that some courts have more authority than others. 
Generally, the higher up a court is in the hierarchy, 
the more serious the cases that it hears will be. The 
hierarchy also means that if an individual (or group) 
is not satisfied with the outcome of a case, they are 
then able to appeal to a higher court to reconsider 
the matter. If the appeal is approved, the case can 
be retried and an alternative judgement may be 
reached. This means that most courts have appellate 
jurisdiction, which allows them to take cases on 
appeal from lower courts. All courts also have original 
jurisdiction, which means that they are able to hear  
a case for the first time.  Source 2.1.1  The first ever sitting of the High Court in 

October 1903
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High Court of Australia
This court is the highest court in Australia and is  
the last court of appeal (meaning it can hear appeals 
from all other courts in Australia). Its most important 
role is to interpret the Constitution and decide 
whether laws passed act in agreement with the 
Constitution, and to interpret and apply the law of 
Australia. It hears cases where there is a dispute about 
the meaning of a particular part of the Constitution. 
Seven judges sit on the High Court and they are 
selected by the federal government. 

One of the most important cases that has come before 
the High Court of Australia is the Mabo case. In 1982, 
Eddie Mabo, a member of the Indigenous Meriam 

people of Murray Island in the Torres Strait, presented 
a case in the High Court to claim traditional land 
rights over Murray Island and the other surrounding 
islands and reefs. Before this, the land had been 
recognised as terra nullius, or land belonging to no 
one. The case was heard over 10 years, after which the 
High Court came to the decision (with a majority of 
six judges to one) that native title rights to the land did 
exist, recognising that the Aboriginal and Torres Strait 
Islander peoples had been slowly dispossessed of 
their land since European settlement began and as the 
colonies grew. The High Court’s decision effectively 
returned ownership of the land to the Meriam people. 
The government’s Native Title Act 1993 came in 
response to the judgement made by the High Court. 
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 Source 2.1.2  The federal and state court hierarchy
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Federal Court of Australia
The main function of the Federal Court is to hear 
criminal and civil cases related to Commonwealth 
law. Examples include cases relating to immigration or 
taxation. This court is also able to hear cases relating 
to constitutional questions. 

Family Court of Australia
This is a specialist court that hears cases relating to 
families, such as child custody arrangements or divorce 
proceedings. The Family Court tends to deal with more 
difficult cases relating to family disputes; simpler cases 
go to the Federal Circuit Court of Australia.

Federal Circuit Court of Australia
This court is a relatively new court in the system, 
having only been formed in 1999. It deals with some of 
the simpler family law cases as well as other civil cases 
such as copyright disputes and bankruptcy cases. 

The hierarchy of state and 
territory courts
Although the states and territories do not have identical 
courts in each of their court systems, there is a general 
hierarchy that applies to most of the states and territories.

Supreme Court
This court deals with the most serious criminal cases, 
such as murder. It also deals with the more difficult 
civil cases, especially those involving significant 
amounts of money. The Supreme Court also has 
another division, called the Court of Appeal, which 
hears appeals from both the Supreme Court and all 
the courts below it in the hierarchy.

County Court or District Court
The County Court (in Victoria) or District Court (in 
New South Wales, Queensland, South Australia and 
Western Australia) is also able to deal with serious and 
complex criminal cases, such as armed robbery, but 
cannot hear cases involving murder or manslaughter. 
It deals with medium-level civil cases and is able to 
hear appeals from the Magistrates Court. 

Magistrates Court
This is the lowest court in the hierarchy. It makes 
rulings on minor criminal cases, especially those that 
can be judged without the need for a jury, such as 
theft from someone’s property. It also hears civil cases 
involving amounts of money up to $100 000. 

Coroner’s Court
The Coroner’s Court exists separately to the rest of the 
court structure. Its role is to investigate unexplained 
deaths and incidents such as fire.

Did you know?
Western Australia is the only state or territory in 
Australia to have a state-based Family Court.

Other features of Australia’s 
court system
Separation of powers
One of the most important features of our court 
system is based on the separation of powers outlined 
in the Constitution. This means that our judiciary 
(judges and other court officials) act independently 
(from the Parliament and the executive government) 
in interpreting and applying the law. While the 
government in power appoints federal judicial 
officers, it does not interfere with court processes 
and decisions.

Judge and jury
Court cases, whether civil or criminal, are presided 
over by a judge or magistrate—and sometimes a jury, 
too—depending on the case. 

The role of a judge is to make rulings in court based on 
the evidence that is presented to him or her. The judge 
must also make sure that the trial follows the proper 
legal processes and explain any difficult points of law 
that may arise. 

In criminal cases, while it is a jury that decides on a 
person’s guilt or innocence, it is the judge who decides 
on the punishment. 

 A jury is a group of citizens, aged over 18 and 
registered on the electoral roll, who are chosen 
randomly from the roll and are used in serious 
criminal trials and some civil trials. Their role is to 
agree upon a guilty or innocent verdict based on the 
evidence presented to them during the trial. Juries 
also decide how much money (known as damages) is 
awarded in civil trials. Jury duty is compulsory if you 
are selected, unless you qualify to be excused for a 
specific reason such as being pregnant or because you 
work as a legal professional.
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 Source 2.1.3  The personnel in a 
courtroom for a criminal case

The prosecutor
A prosecutor is a legal practitioner whose role it is 
to prepare and present the case against the accused 
individual in a criminal trial; their aim is to convince 
the jury of the person’s guilt. In a civil trial, the 
individual (or group) who has put forth the lawsuit, 
known as the plaintiff, is represented by a solicitor or 
a barrister. They present a case for their client and seek 
compensation, usually in the form of money. 

The defence
In both criminal and civil trials, the accused individual 
(or group) is represented by a defence counsel. The 
defence  counsel prepares and presents its client’s case 
against the charges or claims. In a criminal case, if the 
accused pleads guilty, the defence counsel aims to get 
the minimum punishment possible. 

Other courtroom roles
Other members of the courtroom may include:

• witnesses—Provide evidence in a trial

• judge’s associate—The judge’s personal assistant

• police officers—May also provide evidence as well 
as security in the presence of a prisoner

• registrar—Ensures court processes run smoothly. 
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The accused person
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Members of the public, family/support members 
of the accused
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ACTIVITIES

Remembering and understanding
1 State why laws are a necessary part of life.
2 Explain the difference between criminal law 

and civil law.
3 Define the meaning of the term ‘adversarial 

system of law’.
4 Infer why judges and juries are an important 

part of the legal system.
5 Identify two reasons for the existence of  

a hierarchy of courts.

Applying and analysing
6  Discover the names of the current Justices 

of Australia’s High Court.
7  Dissect the findings of the Mabo case to find 

out why it is described as a landmark case 
in Australian legal history.

Evaluating and creating
8 Justify the use of a court hierarchy in your 

state by examining the nature of the cases 
that are currently before the courts.
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CIVICS AND CITIZENSHIP 9

UNIT 2.5

Inquiry tasks

Our jury system
Some argue that Australia’s jury system is outdated 
and unfair and should be phased out. Prepare a PMI 
(plus, minus, interesting) chart that identifies all of  
the advantages, disadvantages and interesting points 
of the jury system. After you have completed the  
chart, write an essay on the following topic: ‘The jury 
system should be abolished from Australia’s  
court system. Discuss.’

Structure your essay to include an introduction, a body 
and a conclusion.

• Introduction—Briefly define the topic. In this case, 
that means briefly explaining the jury system and 
its place in Australia’s court system. Then introduce 
your point of view on the discussion topic (whether 
or not the jury system should be abolished) and 
briefly introduce your arguments.

• Body—Include three body paragraphs. Each 
paragraph should contain one argument, 
supported by evidence or reasoning, that supports 
your point of view.

• Conclusion—Summarise your arguments and 
restate your point of view.

A court case
In groups, create a picture storybook (print or digital) 
for an upper primary school audience that explains 
what happens when someone breaks the law and  
then faces trial in court. Ensure your story has a  
well-developed plot. Plots usually contain:

• an orientation, which introduces the characters, 
setting, etc.

• a problem or complication

• a resolution to the problem.

Remember to include all of the steps involved in a trial 
and all the key roles within the courtroom.

The court hierarchy system
Imagine our court hierarchy system did not exist. 
Prepare a mind map that demonstrates all of the 
potential consequences if this were the case.  
For each consequence, consider any follow-on 
consequences. For example, if there were no court 
hierarchy system, there might not be judges and 
lawyers with expertise in particular areas of the law, 
such as family law. Following on, if these experts did 
not exist, judgement rulings and prosecution and 
defence might be less informed. 

Achieving justice 
Look back at Unit 2.4, ‘Challenges to justice’. Rank  
each of the nine challenges identified from 1 to 9,  
with ‘1’ being the challenge that you feel should be of 
most concern in Australia’s court system today and 
‘9’ being the one of least concern. For each of the 
challenges, suggest one possible solution our court 
system could adopt to ease these challenges and 
improve justice. 

 Source 2.5.1  The High Court of Australia, located in 
Canberra, is the highest court in our court hierarchy.
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GLOSSARY
bankruptcy the condition of being unable to 
repay one’s debts

binding precedent a principle established in a 
previous legal case that a court or other tribunal 
must follow when deciding subsequent cases with 
similar issues or facts

burden of proof the obligation on the plaintiff in 
a legal case to prove that what he or she claims is 
true

civil law law that applies to ordinary private 
matters, where the maximum punishment does 
not include prison

Commonwealth the Commonwealth of Australia, 
which is Australia’s official title

copyright an exclusive legal right to publish and 
distribute a work

criminal law law imposing punishment for illegal 
actions

defendant the person or organisation in a court 
case whose behaviour is at issue and who will be 
proven guilty or not guilty

executive government those members of the 
government who control policy and government 
departments; also known as the cabinet

hierarchy a system that reflects order of 
importance

jurisdiction the territory controlled by a 
government

manslaughter an unlawful killing that is not 
judged to be murder, often because it was 
unintentional

means test a test of a person’s income and 
assets to determine whether they fall below a 
certain level and thus make the person eligible 
for a service or benefit

mediation a discussion and negotiation 
process that seeks to resolve disputes without 
involving the courts

plaintiff a person who makes a legal complaint 
against someone else in court

precedent a principle established in a previous 
legal case that a court or other tribunal must 
take into account when deciding subsequent 
cases with similar issues or facts

ratio decidendi the reason or rule of law on 
which a judicial decision is based

reasonable doubt a standard of proof, 
used in criminal trials, according to which 
the prosecutor must prove as far as logically 
possible that the accused committed the crime

statute law law made by state and federal 
parliaments, also known as legislation

terra nullius a Latin term meaning ‘land 
belonging to no one’; in international law, 
territory that nobody owns so that the first 
nation to discover it is entitled to claim 
possession

verdict a decision as to whether the accused 
person in a legal case is guilty or not guilty
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